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‘In exercise of the power conferred on the Minister responsible for Finance

by subsection (3) of section 31 and paragraph (a) of subsection (1) of
section 127 of the Income Tax Act, 2015 (Act 896), these Regulations are
made this 7* day of August, 2020.

Preliminary

Application of Regulations
1. These Regulations apply to
(a) an arrangement between persons who are in a controlled
relationship under the Act; and
(b) an arrangement between persons who are regarded as being
in a controlled relationship under any other tax law.

The Arm’s Length Standard

Arm’s length standard

2. (1) A person who enters into an arrangement with another person
with whom that person is in a controlled relationship, shall compute the
income or expenditure arising from that arrangement according to the
arm’s length standard.

(2) An arrangement between persons in a controlled relationship
accords with the arm’s length standard, if the terms of that arrangement
do not differ from the terms of a comparable arrangement between
independent persons.

Comparability .
3. (1) An arrangement is comparable to an arrangement between
persons in a controlled relationship if
(a) there are no differences between the arrangements that could
materially affect the financial indicator being examined
under the appropriate transfer pricing method; or
(b) differences exist between that arrangement and the arrangement
engaged in by a person in a controlled relationship, but a
reasonably accurate adjustment can be made to the relevant
financial indicator being examined in order to eliminate the
effect of the differences on the comparison.
(2) The Commissioner-General shall, in selecting a comparable
arrangement, consider whether there exists economically relevant
characteristics of the arrangements to be compared, in relation to
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(a) the characteristics of the goods, property or services
transferred; '

(b) the relative importance of functions performed by each
person with respect to the arrangements, taking into account
assets used and risks assumed,

(c) the contractual terms and conditions of the arrangements;

(d) the economic and market circumstances in which the
arrangement takes place; and

(e) the business strategies pursued by the associated persons in
relation to the arrangements.

(3) In determining whether two arrangements are comparable, the
allocation of risk between the associated persons shall take into account
how the economically significant risks are allocated in arrangements
between those persons and which person

(a) assumes the financial risk;

(b) performs the relevant risk control and risk mitigation
functions; and

(c) has the financial capacity to assume the risk.

(4) Where the Commissioner-General is satisfied that the person
who assumes the risks under an arrangement between persons in a
controlled relationship does not

(a) control the risk, or '

(b) have the financial capacity to assume the allocated risk,
the Commissioner-General shall adjust the profits of the associated
persons to reflect the actual risks assumed by the associated persons under
the arrangement.

Application of the Arm’s Length Standard

Transfer pricing methods
4. (1) For purposes of these Regulations, the transfer pricing methods
approved by the Commissioner-General include the
(a) comparable uncontrolled price method;
(b) resale price method;
(c) cost-plus method;
(d) transactional profit split method; and
(e) transactional net margin method.
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(2) A transfer pricing method specified in subregulation (1) shall be
applied as specified in the First Schedule.

(3) Despite subregulation (1), the Commissioner-General may
(a) use a method other than a method stated in subregulation
(1), or
(b) in writing permit a person to use a method other than a
method stated in subregulation (1),
if the Commissioner-General is of the opinion that considering the
nature of the arrangement, the arm’s length price cannot be determined
by use of a method specified in subregulation (1).

Choice of appropriate transfer pricing method

5. (1) A person who intends to enter into an arrangement with
another person with whom that person has a controlled relationship shall,
ensure that the price set in the arrangement is computed by the use of the
most appropriate method specified in regulation 4.

(2) A person shall in choosing the most appropriate transfer pricing
method consider the following factors:

(a) the respective strengths and weaknesses of the approved
methods; A

(b) the appropriateness of the approved transfer pricing method
having regard to the nature of the controlled arrangement
determined through an analysis of the functions undertaken
by each person in the controlled arrangement, taking into
account assets used and risks assumed;

(c) the availability of reliable information needed to apply the
selected transfer pricing method; and

(d) the degree of comparability between the controlled and
uncontrolled arrangements, including the reliability of
comparability adjustments, if any that may be required to
eliminate differences between them.

(3) Despite subregulation (1), a person who intends to enter into
an arrangement with another person with whom that person has a
controlled relationship may apply to the Commissioner-General for
permission to use a method other than a method specified in regulation
4, if considering the nature of the arrangement, the arm’s length price
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cannot be determined by that person by the use of any of the methods
specified in regulation 4.

(4) A person who makes an application to the Commissioner-
General under subregulation (3) shall prove to the satisfaction of the
Commissioner-General that

(a) none of the specified methods can reasonably be applied to
determine arm’s length conditions for the arrangement, and

(b) the method proposed to be used yields a result consistent
with that which would be achieved by independent persons
engaged in a comparable independent arrangement.

(5) Where a person carries out, under the same or similar
circumstances, two or more controlled arrangements that are economically
closely linked with one another or that form a continuum such that they
cannot reliably be analysed separately, those arrangements may be
combined to

(a) perform the comparability analysis specified under regulation
3; and

(b) apply the transfer pricing methods specified under regulation
4.

(6) A person shall, when applying

(a) a cost-plus,

(b) resale price, or

(¢) transactional net margin method,
select a party, referred to as the “the tested party”, to the arrangement in
respect of which a financial indicator, mark-up on costs, gross margin,
or net profit indicator, is tested under the most appropriate transfer pricing
method under the circumstances.

(7) The choice of the tested party shall be consistent with the
functional analysis of the arrangement and the characterisation of the
entities.

(8) A person shall take the following into consideration in selecting
a tested party:

(a) availability of reliable and accurate data for comparison,;
(b) the party that has least complex functional analysis amongst
the parties; and
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(c) the data available can be used with minimal adjustments.
(9) A tested party may be a domestic entity or foreign entity.

Services between persons in a controlled relationship
6. (1) The Commissioner-General shall consider a service charge
between persons in a controlled relationship to be consistent with the arm’s
length standard, if
(a) the charge is for a service that is actuaily rendered,
(b) the service provides economic or commercial value to the
recipient of the service, and
(c) an independent person in a comparable circumstance will
pay that charge for the service.

(2) A payment for a service rendered to a person by another person
who is in a controlled relationship with that person is not consistent with
the arm’s length standard, if the payment is in respect of

(a) ownership interest of a shareholder of the person in one or
more of the companies in the group;

(b) a service rendered in relation to the juridical structure of the
parent company of the person, such as

(1) meetings of shareholders of the parent company,

(1) 1ssuing of shares in the parent company,

(111) stock exchange listings of the parent company, and

(iv) costs of the supervisory board of the parent company;

(c) a service rendered in relation to reporting requirements
including financial reporting and audit of the parent company
of the person such as

(1) the consolidation of reports,

(i1) the audit of the account of the subsidiary carried
out exclusively in the interest of the parent company,
and

(ii1) the preparation of consolidated financial statements
of the group;

(d) a service rendered in relation to the raising of funds for the
acquisition of participation and the investor relations of the
parent company such as



7 L.l. 2412

TRANSFER PRICING REGULATIONS, 2020

(i) the communication strategy with shareholders of
the parent company,
(>i1) the service provided by the financial analysts, and
(ii1) other stakeholders in the parent company,
except where the participation is directly or indirectly
" acquired by the person and the acquisition benefits the
person or is expected to benefit the person;

(e) a service which is a duplication of a service that person is
already performing for itself or that is being rendered by a
third party to the person, except where the duplication of
the service is

(i) only temporary in order to achieve a reasonable
business objective; or

(i) undertaken to reduce the risk of the person taking
a wrong business decision; and

(f) an incidental benefit derived by the person

(i) due to a service rendered by a group member
exclusively to some members within the group; or

(i) merely on account of the person being affiliated to
the group and not in relation to any specific activity
being rendered to that person.

(3) Subject to these Regulations, where it is possible for the
Commissioner-General to identify
(a) specific services rendered by the person to other persons with
whom that person is in a controlled relationship, or
(b) specific services rendered to the person by other persons with
whom the person is in a controlled relationship,
the Commissioner-General shall determine whether the charge for each
service rendered is consistent with the arm’s length standard.

(4) The Commissioner-General shall use a reasonable allocation
criterion to allocate among the persons in a controlled relationship, the
total charge for a service rendered by a person to other persons in the
controlled relationship, where the specific service rendered to each of the
persons in the controlled relationship cannot be easily identified.
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(5) For purposes of subregulation (4), an allocation criterion is
reasonable if the allocation creterion is based on a variable that
(a) takes into account

(1) the nature of the services;

(i) the circumstances under which the services are
provided; and '

(i11) the benefit derived or expected to be derived by the
persons in the controlled relationship, from the
service;

(b) relates exclusively to an arrangement between independent
persons, and allows cost to be shared at arm’s length; or
(c) is capable of being measured in a reasonably reliable manner.

Arrangements involving intangible property
7. (1) The Commissioner-General shall, in determining the arm’s
length conditions of an arrangement that involves the right to use or
exploit an intangible property between persons who are in a controlled
relationship, take into account
(a) the perspective of both the transferor and the transferee of
the intangible property, including the price a comparable
independent person will pay for the transfer of that intangible
property, and
(b) the usefulness of that intangible property-to the business of
the transferee.

(2) Inthe application of the comparability analysis to an arrangement,
the Commissioner-General shall consider special factors relevant to the
comparable arrangement, including

(a) the benefit expected from the intangible property;

(b) the commercial alternatives otherwise available to the
acquirer or licensee of the intangible property;

(c) any geographical limitation on the exercise of a right to the
intangible property;

(d) the character of the right transferred, whether exclusive or
non-exclusive; and

(e) whether the transferee has a right to participate in any
further development made by the transferor to the intangible

property.
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(3) In determining the arm’s length conditions for controlled
arrangements involving intangibles, the Commissioner-General shall take
into account the contractual arrangements with regard to the development,
enhancement, maintenance, protection and exploitation of the intangible
asset and in addition the following factors:

(a) the contribution of assets by a person including financial
assets;

(b) the management and control of assets contributed including
financial assets;

(c) the risks assumed by a person;

(d) the management and control of those risks; and

(e) the financial capacity to assume the risk.

(4) The Commissioner-General shall use a reasonable allocation
criterion to determine the appropriate price for the exploitation of an
intangible asset in cases where the contractual arrangements differ from
the factors listed in subregulation (3).

Cost contribution arrangements

8. (1) The Commissioner-General shall consider a cost contribution
arrangement between persons in a controlled relationship to be consistent
with the arm’s length standard, if the contribution of each participant is
consistent with what an independent person under comparable
circumstances would have agreed to contribute given the benefit that
person would reasonably expect to derive from the arrangement.

(2) Indetermining whether a cost contribution arrangement between
persons in a controlled relationship is consistent with the arm’s length
standard, the Commissioner-General shall take into account the following:

(a) the contractual arrangement among the participants;
(b) the assets contributed by each participant;

(c) the risks assumed by each participant;

(d) the management and control of those risks; and

(e) the financial capacity to assume the risk.

(3) A buy-in payment made by a person to a participant in a cost
contribution arrangement is consistent with the arm’s length standard if
the buy-in payment reflects an amount an independent person under
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comparable circumstances would have paid, given the expected benefit
to be derived under the cost contribution arrangement.

(4) A buy-out payment made to a participant in a cost contribution
arrangement is consistent with the arm’s length standard if the buy-out
payment reflects an amount an independent person under comparable
circumstances would have received, given the expected benefit to be
derived under the cost contribution arrangement.

(5) Where all participants to a cost contribution arrangement agree
to terminate the arrangement, the interest of each participant shall be
determined based on the proportionate share of contributions made by
- each participant to the cost contribution arrangement.

Financing arrangements :

9. (1) Where a person either directly or indirectly provides a loan,
credit facility or otherwise becomes a creditor of an associate of that
person, and -

(a) interest or loan fees is not charged on the loan,
(b) interest is not charged on trade payables or any other credit
facility which remains unpaid for twelve months, or
(c) interest or loan fees charged is not consistent with the arm’s
length standard, '
the Commissioner-General shall deem appropriate interest or loan fees
where none is charged or adjust the amount of interest or loan fees to
reflect an amount an independent person in a comparable circumstance
would have charged for providing that loan, credit facility or otherwise
becoming the creditor of the associate.

(2) For purposes of determining whether interest or loan fees
charged under an arrangement referred to in subregulation (1) reflects
the arm’s length standard, the Commissioner-General shall take into
account the following:

(a) the characteristics of the loan including
(1) the nature or purpose of the loan;
(i) the principal amount and duration of the loan;
(iii) the currency in which the loan is denominated;
(iv) the schedule of repayment of the loan;
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(v) the security offered for the loan;
(vi) the level of seniority of the loan; and
(vii) whether the interest rate is fixed or floating;

(b) the credit risk profile of the borrower;

(¢) the economic conditions in the geographical location of the
lender and borrower including the prevailing interest rate
in the tax residence of the lender, creditor and the borrower
for a comparable loan or credit facility to an unrelated
person; and

(d) any other relevant information.

(3) Where a person provides a financial guarantee to another
person with whom that person is in a controlled relationship, the guarantee
fee paid as consideration for the provision of the financial guarantee
shall reflect an amount which an independent person in a comparable
circumstance would have paid for the financial guarantee.

Business restructuring
10. (1) Subject to Part IV of the Act, the Commissioner-General shall
consider a business restructuring arrangement between persons in a
| controlled relationship to be consistent with the arm’s length standard if
the amount received for the transfer of functions, rights, interests, assets
‘ and risks among persons in a controlled relationship reflects the amount
| an independent person in comparable circumstances would pay for the
transfer of those functions, rights, interests, assets and risks.
| (2) In determining whether a business restructuring arrangement
\ between persons in a controlled relationship is consistent with the arm’s
length standard, the Commissioner-General shall carry out the following:
(a) identify the scope, type and economic nature of the arrangements
between the associated entities involved in the business
restructuring;
(b) identify the assets transferred, as well as the amount received
for the transfer;
(c) certify or if necessary, perform a functional analysis of the
pre-business and post-business restructuring activities of
associated entities affected by the restructuring including the
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risks assumed and functions performed by the associated
entities; and

(d) examine the consistency of the contractual terms with the
outcome of the functional analysis of the associated entities
taking part in the business restructuring, in order to determine
the true nature of the arrangements.

Documentation

Associated persons to file details of arrangements

11. (1) A person who enters into an arrangement with another person
with whom that person is in a controlled relationship shall for purposes
of these Regulations, file a transfer pricing return not later than four
months after the end of each basis period.

(2) An Ultimate Parent Entity or a Constituent Entity of a
Multinational Enterprise Group that is resident for tax purposes in Ghana
shall, in addition to the requirements under subregulation (1), file with
the Commissioner-General not later than twelve months after the last
day of the reporting fiscal year of the Multinational Enterprise Group, a
Country-by-Country Report.

(3) The transfer pricing return shall be in a form prescribed by the
Commissioner-General and shall include the following information:

(a) the identity of that person and the relationship between that

~ person and other persons in the controlled relationship;

(b) the organisational structure of the person globally, showing
the location and ownership linkages amongst associated
persons;

(c) the consolidated group revenue;

(d) the arrangements between that person and other persons in
a controlled relationship;

(e) the principal business activities of each person in the
controlled relationship and the business relationships among
them;

(f the nature of the business in which the relevant arrangements
took place, the property used and the extent of any other
commercial or financial relationship;
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(g) the monetary values of the arrangements between that
person and other persons in a controlled relationship;

(h) the calculations made and price adjustment factors considered

- necessary for purposes of achieving the comparability;

(1) the transfer pricing method selected by the person to determine
the arm’s length value of the arrangements;

() any arm’s length range determined by the person and any
reasons in support of that determination and the use of that
range;

(k) strategies and policies applied and information analysis
relied on by the person to determine and ensure that the
transaction is at an arm’s length;

(1) the consolidated financial statement of the group; and

(m)any other information that the Commissioner-General
considers relevant.

(4) Where the Commissioner-General makes a request for
additional information from a person, the Commissioner-General shall,
in the request, specify a reasonable time within which the information
should be submitted, and the information shall be submitted within that
time.

(5) The Commissioner-General shall apply sections 72 to 74 of
the Revenue Administration Act, 2016 (Act 915) to a person who does
not comply with a request made by the Commissioner-General under
subregulation (3).

Details of documentation

12. (1) Except as otherwise provided in these Regulations, a person
who enters into an arrangement with another person with whom that
person has a controlled relationship shall maintain contemporaneous
documentation of the arrangement engaged in by that person in each
year of assessment.

(2) A person shall file with the Commissioner-General not later
than four months after the end of each basis period, an electronic copy
of the contemporaneous documentation regarding the arrangements
engaged in by that person.



L.l. 2412 14

TRANSFER PRICING REGULATIONS, 2020

(3) The documentation referred to in subregulation (2) shall
include

(a) a Master file; and

(b) a Local file.

(4) The Master file referred to in paragraph (a) of subregulation
(3) shall contain information on the following:

(a) the organisational structure of the group including a chart
illustrating the legal and ownership structure of the group
and the geographical location of operating entities;

(b) a description of the business of the group including a
description of

(i) important drivers of business profit;

(i1) the supply chain of at least five of the largest products
or service offerings of the group based on turnover
and any other products or services amounting to
more than five per cent of the turnover of the group;

(ii1) important service arrangements between members
of the group, other than research and development
services, including a description of the capabilities
of the principal locations providing important
services and transfer pricing policies for allocating
services costs and determining prices to be paid for
intra-group services;

(iv) the main geographic markets for the products and
services of the group that are referred to in paragraph
(1);

(v) the functional analysis describing the principal
contributions to value creation including the key
functions performed, important risks assumed and
important assets used by each entity within the
group; and

(vi) the important business restructuring arrangements,
acquisitions and divestitures occurring during the
fiscal year;

(c) the intangibles of the group including a description of

(1) the overall strategy of the group for the development,
ownership and exploitation of intangibles, including
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location of principal research and development
facilities and location of research and development
management;

(ii) the intangibles or groups of intangibles of the group
that are important for transfer pricing purposes and
the entities that own the intangibles;

(iii) the agreements among associates relating to the
intangibles, including cost contribution agreements,
principal research service agreements and licence
agreements;

(iv) the transfer pricing policies of the group related to
research and development, and intangibles; and

(v) a general description of any important transfers of
interest in intangibles among associates during the
fiscal year concerned, including the entities, countries,
and compensation involved;

(d) the financial activities of the group including a description
of

(i) how the group is financed, including important
financing arrangements with unrelated lenders;

(ii) the members within the group that provide a central
financing function for the group, including the country
under whose laws the entity is organised and the
place of effective management of the entity; and

(i11) the transfer pricing policies relating to financing
arrangements between associates; and

(e) the financial and tax positions of the group including a
description of

(i) the audited consolidated financial statement of the
group for the fiscal year concerned; and

(i) the existing unilateral advance pricing agreements
of the group and other tax rulings relating to the
allocation of income among countries.

(5) The Local file shall contain information on the following:
(a)  the organisational structure of the entity in Ghana
including a description of

(i) the management structure of the entity, an
organisational chart of the entity, and a description






